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The Texas Supreme Court heard four cases on Uninsured/Underinsured Motorist coverage in its current term. Overall, the Texas Supreme Court doubled-down on its holding in Brainard v. Trinity Universal Ins. Co., 216 S.W.3d 809, 818 (Tex. 2006) that does not allow insureds to assert claims for extracontractual damages until the tortfeasor’s liability and the insured’s damages are legally determined and it adopted the practice of bifurcating and abating extracontractual causes of action on uninsured/underinsured motorist claims until the liability of the tortfeasor and the damages sustained by the insured are legally determined. In Re State Farm Mut. Auto. Ins. Co.  
Next, the Texas Supreme Court sided with the insured in an unusual situation in which the insured was able to extract a settlement over the tortfeasor’s policy limits because of the insured’s successful implementation of the Texas Stowers doctrine and with a credit of how much the insured recovered from the tortfeasor’s insurer, the insured can now attempt to seek underinsurance motorist coverage from her own auto insurer. In Re: USAA Gen. Indemn. Co.
 

In the third of the four cases decided this year, Allstate Ins. Co. v. Irvin, 2021 WL 2021466 (Tex. 2021), the Texas Supreme Court in a 5-4 decision handed down perhaps its most consequential opinion on underinsured/underinsured motorist coverage in many years. In this regard, a majority of the Texas Supreme Court sided with the insured and recognized declaratory judgment actions under Tex. Civ. Prac. & Rem. Code §§37.001 et. seq. as the method by which insureds can litigate uninsured or underinsured motorist coverage claims against their insurers to obtain a legal determination of the uninsured/underinsured tortfeasor’s liability and the insured’s damages to support making a claim for uninsured/underinsured motorist coverage. Id. at *IV. 

 

While recognizing the remedy of a declaratory judgment action for an insured to engage its auto insurer on a claim for uninsured/underinsured motorists coverage in and of itself might not be viewed as profound, the Texas Supreme Court went a step further and held that attorneys fees can be recovered under Tex. Civ. Prac. & Rem. Code §37.009, which provides that “the court may award costs and reasonable and necessary attorney’s fees as are equitable and just.” Accordingly, an uninsured/underinsured motorist claimant can now recover reasonable and necessary attorneys fees in pursuing a declaratory judgment action to obtain coverage for his/her uninsured/underinsured motorist claim.

 

This ruling raises very interesting issues because the awarding of fees under Tex. Civ. Prac. & Rem. Code §37.009 is discretionary and not mandatory. It has been held that while the amount of reasonable and necessary attorney’s fees is a question of fact, the decision to award fees as are equitable and just is a question of law. Thus, situations may arise—perhaps in connection with an insured taking an overly aggressive stance on settlement—in which a court may refuse to award fees to the insured who prevails in asserting an uninsured/underinsured motorist claim through the Texas Uniform Declaratory Judgment statute. In fact, courts will have the discretion to award fees to the insurer pursuant to Tex. Civ. Prac. & Rem. Code §37.009. Furthermore, there have been instances in which courts award fees to non-prevailing parties pursuant to the equitable and just provision of Tex. Civ. Prac. & Rem. Code §37.009.

 

Another interesting issue is that declaratory judgment actions in federal court are governed by 28 U.S.C. §§2201-2202, which does not allow for the award of attorneys fees. Thus, the difference between litigating an uninsured/underinsured coverage case in state or federal court may make the difference as to whether an insured can recover its attorneys fees. Accordingly, uninsured/underinsured motorist plaintiffs will be more motivated than ever to litigate uninsured/underinsured motorist coverage claims in state court.       
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