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Forum Battles from the Insurer’s Perspective

by Robert D. Allen

l 1 Z7ith the high financial stakes involved in much

oftoday’s insurance coverage litigation, itisnot -

surprising that some parties will go to incredible
lengths to achieve a forum-beneficial to their case.!
The type of forum (state court, federal court or arbitra-
tion proceeding) and the forum situs (desired jurisdic-
tions and venues therein) can be outcome
determinative for a particular action.?

A party’s desire to litigate in a particular forum

" might be motivated by an innocent attempt to obtain a

beneficial choice of law ruling or by a blatant effort to
utilize the party’s and/or its attorneys’ power and
clout. Indeed, courts acknowledge that forum shop:
ping is engaged in by defendants, as well as plaintiffs.

Obviously, the strategy to achieve a particular forum

. isnot unique to insurance coverage litigation. The vast

number of insurance coverage issues on which differ-

. ent schools of thought have developed and the suscep-

tibility of insurers to be haled into courts all over the

* United States, however, has given rise to very expen-

sive litigation battles over the forum.

Insurers’ Ability to Guide
Litigation to a Particular Forum
Insurance companies are vulnerable, but not com-

pletely powerless, when it comes to battling over a
particular forum.. Policy terms and litigation proce-

.dure rules and statutes are the fundamental- mecha-

nisms that insurers can use to protect themselves from
being forced to litigate coverage and bad faith actions
in unfavorable forums.

Policy Language

Obviously, if the language of a pertinent insurance
policy compels a particular forum, then the partiés

involved and the courts presiding over a forum battle

must deal with the relevant language. Common policy
terms that greatly impact the forum determination
include service-of-suit clauses, forum selection
clauses and arbitration provisions.
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Service-of-Suit Clause

It is not unusual for insurance policies to contain
what is known as a service-of-suit clause. This is
particularly true with respect to excess policies and
policies issued by London market.companies and other
foreign insurers.

Service-of-suit clauses provide
that the insuver will agree to
submit to the Juvisdiction of any
court of competent juvisdiction
within the United States.

Recently, a good deal of case law has analyzed the
effect of service-of-suit clauses in the context of ongo-
ing forum battles. Typically, service-of-suit clauses
provide that the insurer will agree to submit to the

jurisdiction of any court of competent jurisdiction

within the United States. For example, a common
Service-of-Suit clause contained in a London Market
Company policy provides:

It is agreed that in the event of the failure of
Underwriters hereon to pay any amount
claimed to be due hereunder, Underwriters
hereon, at the request of the Assured, will
“submit to the jurisdiction of any Court of
competent jurisdiction within the United

~ States and will comply with all requirements.
necessary to give such Court jurisdiction and
all matters arising hereunder shall be deter-
mined in accordance with the law and prac-
tice of such court.

Removal of Policyholder’s State Court Action. In
1991, the Fifth Circuit Court of Appeals confronted

_ the situation of a policyholder bringing a state court

action that was removed to federal court by the insur-
ance company when the policy in issue contained a

-standard Service-of-Suit clause.” In Rose City v. Nut-

meg, the Fifth Circuit held that: “[w]e are persuaded
that this [service of suit] clause gives to the policy-
holder (or its assignee) the right to select the forum,
foreclosing Nutmeg’s right to remove this action to
federal court.”

In the context of a reinsurance coverage dispute
concerning asbestos claims arising out of reinsurance
treaties including both service-of-suit clauses and ar-
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bitration clauses, a federal district court for the South- -

ern District of New York held that the service-of-suit
clauses serve as a contractual waiver of removal rights,
notwithstanding the presence of arbitration clauses in
the treaties.® Accordingly, the U.S. District Court
remanded the reinsurance dispute to New York state
court.

While the service-of-suit clause migﬁt not preclude
declaratory judgment actions first filed by insurers, the
case law appears to uniformly hold that such clauses
amount to waivers of the right to remove to federal
court coverage cases filed by policyholders.

Insurer Initiated Declaratory Judgment Actions,
In 1992 in International Ins. Co. v. McDermott, Inc.,
the Fifth Circuit analyzed the impact of a standard
service-of-suit clause in connection with a policy-
holder’s motion to dismiss a federal declaratory judg-
ment suit first filed by the insurer. In this case, the
Fifth Circuit narrowly construed its holding in City of
Rose City v. Nutmeg opining that:

In a strict sense, Nutmeg holds only that a
Service of Suit Clause like the one at issue
there prevents an insurer from removing an
action that the insured files in state court.
Nutmeg certainly does not hold that a Service
of Suit Clause prevents the insurer from
bringing an action of its own against the
insured. Moreover, Nutmeg deals only with
disputes raised (and complaints filed) by the
insured. Nutmeg has nothing to say about
complaints filed by the insurer. Indeed, the
Service of Suit Clause itself speaks only to
actions brought by the insured. Thus, when
the action is firstinstituted by the insurer, the
Service of Suit Clause simply has no appli-
cation.!?

It should be noted that although the Fifth Circuit
did not dismiss the insurance company’s first filed

declaratory judgment action based on the policy-

holder's reliance on the service-of-suit clause, the
court stated in a footnote that the insurance company.
still had to appear in the Texas state court action
initiated by the policyholder and had to submit to the
jurisdiction of that court.”” Also, the insurance com-

~pany cannot-remeve the competing Texas state court.

coverage action to federal court. The court corniceded
that its ruling “may in some ¢ases lead to an unfortu-
nate race to the court house.”

Recently, McDermett was followed to the benefit
of a sister insurance company of International Insur-
ance in International Surplus Lines Insurance Ins. Co.,
v. University of Wyoming Research Corp.”> Similar
to McDermott, the policyholder complained that its
insurer violated the service of suit clause by instituting
the coverage litigation through a declaratory judgment
action.'* The court noted that since coverage did not

exist, the insurance company did not “fail” to pay an
obligation. Thus, the “Service-of-Suit Clause simply
has no application.””~ As an aside, the court also
acknowledged that “the purpose behind a Service-of-

‘Suit Clause is to protect the insured from having to

litigate gx an inconvenient forum selected by the in-
surer.”!
the policyholder, the court ruled that the policyholder
was not “prejudiced by any alleged violation of [tlhe
Service-of-Suit Clause”

The case law appears to
uniforimly hold that sevvice-of
suit clauses amount to waivers of
the vight to vemove to federal -

conrt covevage cases filed by
policyholders.

Choice of Law. Also, courts hold that service-of-

suit clauses do not amount to choice of law clauses.
Thus, the court chosen by the policyholder must still
engage in the procedure for determining the applicable
law that is mandated in the particular jurisdiction. In

'Chega eake Utilities Corp. v. American Home Assur.

Co.,'® the court stated:

The Court has no doubt that the parties could
have agreed in advance upon the law which
would govern any subsequent contract dis-
pute. However in this case the parties
reached no such agreement. The above-
quoted language- is part of a service-of-suit
clause. It is not a choice of law provision.19

Forum Non Conveniens. Furthermore, courts rec-
ognize thatinsurers can still utilize forumnon conveni-
ens procedures, notwithstanding the presence of a
Service-of-Suit clause. In the context of a large com-
plex asbestos coverage litigation, one court held:

In our opinion, a Service-of-Suit clause does
not lock an insurance company into the juris-
diction selected by its insured nor does such
a provision bar a court in that jurisdiction
from considering a plea of forum non con-
veniens. A “determination in accordance
with the law and practice” of the court that
the insured has selected refers to the old law
of the jurisdiction, including principles of
forum non conveniens and rules governing
the choice of law. We do agree with [the
policyholder], however, that the Service-of-
Suit clause bars an insurance company from
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‘invalidate a forum selection clause.

relying on its own inconvenience to assert a
claim of forum non conveniens.2°

Forum Selection Clause
Although not commonplace, it is conceivable that

an insurance policy, particularly a manuscript policy, .

would include a forum selection clause specifying a
particular forumztlo preside over legal disputes arising
from the policy.”” Basically, forum selection clauses
are prima facie valid, especially if it they result from
an arm’s -length negotiation.

A general allegation of fraud is %gt sufficient to

Nonetheless,
forum selection clauses will be disregarded for “com-
pelling and countervailing reasons” and are unenforce-
able “if enforcement would contravene a strong public
policy of the forum in which suit is brought, whether
declared by statute or by judicial decision.”

Interestingly, in Pearcy Marine Inc. v. Secor Ma-
rine, Inc.,”” the court considered a party’s bankruptcy
and the availability of attorneys working on a contin-

: gency basis as grounds to invalidate a forum selection

clause specifying the London Court of Justice as the
exclusive forum. In this regard, the court noted that:

“The Plaintiff’s bankruptcy has left it totally
bereft of the enormous funds necessary to
pursue ar action in England. In fact, the
Plaintiff is only able to pursue the present
action by means of a contingent fee relation-
ship with its attorneys. Apparently, contin-
gent fee relationships are illegal in England.
[citation omitted] Consequently, there is a
significant possibility that the enforcement of
the Forum Selection Clause would deprive
the Plaintiff of any opportunity to pursue its
claims.

Arbitration

Arbitration clauses are common provisions in rein-
surance treaties and often exist in insurance policies
issued to commercial entities and professionals.
These clauses are intended to mandate alternative dis-
pute resolution and foreclose the possibility of litiga-
tion in the courts. If the insurance policy in question
contains an arbitration clause, then the defendant may
have a right to have a lawsuit abated or dismissed in

.favor of an arbitration proceeding. Also, an action
- could be filed to compel a party to arbitrate a dispute.

Many cases acknowledge the public policy favoring
alternative dispute resolution and enforce arbitration
clauggs in insurance policies and reinsurance trea-
ties.

Interplay with Service of Suit Clause. In Contiézen-
tal Cas. Co. v. Certain Underwriters at Lloyd’s,” the

federal court granted a reinsurer’s motion to stay pend-

ing arbitration. The court rejected the ceding com-
pany’s argument that the service-of-suit clause should

- supersede the arbitration clause and therefore negate

the arbitration provision. The court ruled that the
purpose of the service-of-suit clause was to allow the
ceding company to file suit in the court of its choice to
enforce an arbitration award, not to circumvent arbi-
tration. :

If the insuvance policy in
question contains an avbitration
clause, then the defondant may
have o vight to have a lawsuit
abated or dismissed in favor of
an avbitvation proceeding.

Terms of Arbitration. Arbitration provisions come
in a variety of forms. Often, the arbitration provisions
detail the procedures of selecting the arbitrators, deter-
mining the location of the arbitration, the rules and law
governing the arbitration and the apportionment of the
costs. In Universal Re Insurance Corp. v. Allstate
Insurance Ins. Co..>! the Seventh Circuit on rehearing

reversed its own prior and the district court’s decisions

with respect to a ceding company’s right to appoint an
arbitrator for the reinsurer after the reinsurer’s inad-
vertent mistake led to its tardy appointment of an
arbitrator. The Seventh Circuit technically applied the
Federal Arbitration Act and reversed the district
court’s holding that the parties’ intent could be carried
out without requiring preci§e compliance with t131%

appointment process due to an inadvertent mistake.

. Arbitration Procedure and Judicial Review. The
published case law concerning arbitration often ana-
lyzes arbitration procedure and whether and when it is
possible to obtain judicial review. For example, in
Psarianos v. Standard Marine, Ltd., Inc.,3'3 the Fifth
Circuit addressed a situation in which an insurer filed
adeclaratory judgment action to confirm an arbitration
finding that there was no coverage for a loss. While
the arbitration was pending, the policyholder delivered
a DTPA demand letter to the insurance company indi-

. cating its intention to proceed against the insurance

company in a Texas state court action. In response,
the insurance company filed a declaratory judgment
action seeking a declaration that the arbitration deci-
sion would be binding on the parties. Eventually, the
case was appealed on to the Fifth Circuit, which upheld
the arbitration finding of no coverage.

In Eljer %Afznufacturing Co. Inc. v. Kowin Develop-
ment Corp.,”" the Seventh Circuit discussed the situ-
ations in which a court can modify an arbitrator’s
decision. Here, the Seventh Circuit essentially ap-
proved a district court’s reduction of damages awarded
by an arbitrator. In so doing, the court recognized that

Volume 4, Number 6, November/December 1994

Coverage 29




although its “scope of review of a commercial arbitra-
tion award is grudgingly narrow . . . [the court] will set
aside an arbitrator’s decision if in reaching his result,
the arbitrator deliberately disregards what he knows to
be the law.”

In Louisiana Natural Gas Pipeline, Inc. v. Blud-
worth Bond Shipyard, Inc.,36 the Houston First Dis-
trict of Appeals considered an attempt by the party to
avoid an arbitration award by the filing of a state court
lawsuit, Here, the court strictly applied the Texas
General Arbitration Act’ and found that the plaintiff
failed to comply with the limitations period for con-
testing the arbitration award. Accordingly, the Court
of Appeals affirmed the trial court’s dismissal of a
lawsuit that sought relief falling within the scope of an
arbitration agreement.

;
| The insurance company’s
greatest weapons to guide
coverage litigation to a particular
forum ave the federal and state
- declavatory judgment statutes.

In Gathe v. Cigna Health Plan of Texas, Inc.,38 the
court analyzed whether it had jurisdiction over an

appeal of a trial court order compelling arbitration. In

this case, the court held that a trial court order compel-
ling arbitration under the Federal Arbitration Act is
interlocutory and thus the court of appeals lacked
jurisdiction over the matter. It should be noted, how-

ever, that undersgrticle 238-2 of the Texas General

Arbitration Act,” a party may appeal from an order -

"denying an Application to Compel arbitration, or an
order granting an application to stay arbitration:

In Kline v. O’ Quinn,*! the Houston Court of Ap-
peals, over a dissent, held that an arbitrator had the
right to award punitive damages against one of the
parties to the arbitration.

The Federal Arbitration Act, 9 U.S.C.A. §§1-16,

often applies to contracts involving interstate com-
nierce. transactions:™ If the issue of the applicability
of the Federal Arbitration Act arises in a state court,
then state procedure governs the determination.*
While the trial court normally decides whether to

compel arbitration summarily on the basis of affida-_

vits, pleadings, discovery and stipulations, an eviden-
tiary hearing may be necessary if material facts
necessary to decide whether a valid arbitration agree-
ment applies are controverted. Thus, in connection
with its motion to compel arbitration, a party will have
to put on proof that the contract at issue touches
interstate commerce.

Declaratory Judgment Actions

Perhaps the insurance company’s greatest offen-
sive weapons to guide coverage litigation to a particu-
lar forum are the federal and state declaratory
judgment statutes.”~ Cases such as International Ins.
Co. v. McDermott, Inc.”” demonstrate the importance
of winning the race to the courthouse. From the in-
surer’s perspective, utilizing declaratory judgment ac-

. tions may be the only way that an insurance company

can influence the forum over which a coverage dispute’
will be litigated. Traditionally, declaratory judgment
actions have been recognized as particularly effective
in the context of litigating coverage disputes. For
example, the seminal United States Supreme Court
case on the justiciability of issues raised by declaratory
judg%ent actions was an insurance coverage dis-

pute.”

Pertinent Statutes and Rules

Theoretically, a court’s ability to provide declara-
tory relief arises out of statutes and rules. Practitioners
in the federal court system have to deal with the
Federal Declaratory Judgment Act.*® The basic statu-
tory provisions governing declaratory judgment ac-

‘tions is quite brief. Below is the text of the pertinent

portions of the Federal Declaratory Judgment Act in
connection with insurance disputes.

§2201. Creation of Rémedy

(a) In a case of actual controversy within its
jurisdiction . . . any court of the United States
upon the filing of an appropriate pleading,
may declare the rights and other legal rela-
tions of any interested party seeking. such
declaration, whether or not further relief is or
could be sought. Any such declaration shall
have the force and effect of a final judgment
or decree and shall be reviewable as such.

§2202. Further Relief

Further necessary or proper relief based on a
declaratory judgment or decree may be

- granted, after reasonable notice and hearing,
‘against any adverse party whose rights have
been determined by such judgment.

Also, Fed. R. Civ. P. 57 specifically. addresses
declaratory judgment actions and it reads as follows:

Rule 57. Declaratory Judgments

The procedure for obtaining a declaratory
judgment pursuant to Title 28, U.S.C., §2201,
shall be in accordance with these rules, and
the right to trial by jury may be demanded
under the circumstances and in the manner
provided in Rules 38 and 39. The existence
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of another adequate remedy does not pre-
clude a judgment for declaratory relief in
cases where it is appropriate. The court may
order a speedy hearing of an action for a
declaratory judgment and may advance it on
the calendar.

In Texas, a version of the %niform Declaratory
Judgment Act has been endcted.”™ It is more specific
than its federal counterpart, especially as it relates to
proper subject matters for declaratory relief, necessary
parties, a court’s refusal to render a declaratory judg-
ment and the recovery of costs and attorney’s fees.

Justiciability

Fundamentally, there must be a justiciable contro-
versy in order for a court to entertain a declaratory
judgment action. Nonetheless, because the “metes and
bounds are not clearly marked” and the words used to
define a justiciable controversy in the context of dec-
laratory judgme%s “are themselves elastic, inconstant

and imprecise,”" not all courts have been consistent

in determining when a justiciable controversy exists in
the insurance context.

The analysis of what constitutes a justiciable con-
troversy was explored by Judge Posner of the Seventh
Circuit in Bankers Trust Co. v. Old Republic Ins. Co.

“In this opinion, the Seventh Circuit analyzed the issue
of when a judicial proceeding to determine an insurer’s

obligations to indemnify its insured is premature. In
this regard, the court conceded that there are inconsis-
tent decisions among the circuits.” As the court rec-

ognized, “[t]he conflict dissolves when one realizes’

that our cages.state a general rule rather than an abso-
lute one.”

Additionally, because the decision to grant or with-

" hold a declaratory judgment in a particular case is

discretionary, a party’s right to a declaratory judgment
is not established simply because an actual case or
controversy is presented.”” Nevertheless, issues such
as duty to defend, coverage for a determined loss,

_ waiver of conditions and other disputes between insur-

ers and policyholders are normal subjects of declara-
tory judgment suits.

Fifth Circuit Application. In light of the nebulous

standards for determining justiciability of declaratory
judgment actions, it is not surprising thata wide variety

of apparently iriconsistent results have been handed

down by the federal courts in the Fifth Circuit. Akey -

issue with respect to whether a declaratory judgment
action is justiciable arises from the relief sought and

the timing thereof in the declaratory judgment action. -
For example, .insurers regularly file declaratory judg- -

ment actions to obtain a ruling on whether a defense is
owed to a poligyholder in a lawsuit filed against that
policyholder.5 In that instance, the court can compare
the -pleadings to the policy and determine whether a
defense is owed.

51

On the other hand, it is much more difficult to
determine justiciability in an action involving the duty
to indemnify or pay (as opposed to the duty to defend),
especially when the request for declaratory relief is
filed prior to the rendition of a judgment against the
policyholder. For example, the Fifth Circuit has held
that a dispute between two or more insurers as to which
has the primary responsibility for a potential, but not
yet rendered, tort judgment against an insured repre-
sents a “many sided Donnybrook” and an “academic
theoretical,” which in the court’s discretion, should not
be determined.” T )

Because the decision to grant or |
withhold a declavatory judgment
in o pavticular case is
discretionary, a pavty’s vight to a
declavatory judgment is not
established simply because an
actual case ov controversy is
presented.

Notwithstanding American Fidelity and Allstate v.
Employers, it is not altogether unusual for a coverage
declaratory judgment action to be adjudicated by the
federal courts in the Fifth Circuit prior to the rendition
of a judgment in the underlying case. As a practical -
matter, such actions have been recognized as legiti-
mate by the United States Supreme Court in Maryland

_Cas. Co. v. Pacific Coal & Oil Co.> Indeed, there are
“a host of declaratory judgment actions that have been
.considered by the Fifth Circuit in which an indemnity

coverage issue was being detexg(r)lined prior to a judg-
ment against the policy holder.

From an academic level, it should be noted that
justiciability is connected to a court’s subject matter
jurisdiction over a declaratory judgment action. Theo-
retically, federal courts are duty bound to raise juris-
dictional defects, sua sponte if necessary. If a federal

~court is improperly adjudicating a premature declara-

tory judgment action, that would go to the court’s
jurisdiction over the matter. Since the federal courts
have been routinely analyzing declaratory judgment
action seeking rulings on indemnity before the perti-
nent judgment is taken against the policyholder, it can
be inferred that the Fifth Circuit panels in the above
cases saw no jurisdictional or justiciability flaws: At
least, none are discussed in those opinions.

Texas Appellate Court Application. With respect
to the recurring justiciability issues that are prominent
in the Fifth Circuit, Texas state common law on dec-
laratory judgment justiciability appears to be much
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more straightforward. Under Texas law, a court has
no power to render a declaratory judgment on indem-
nity coverage or noncoverage, as opposed to a duty to
defend, until the injured party obtains a judgment
against, or settles with, the insured. ! The Texas Su-
preme Court’s holding in Burch that such an action is
premature and would require the court to render an
advisory opinion, does not apply to a claim by the
insurer gzeeking to determine whether it has a duty to
defend.

Discretion of a Court fo Hear a
Declaratory Judgment Action

. As a practical matter, declaratory judgment law-
suits brought by insurers are easily administered and
very likely to determine the forum when they involve
arelatively small number of parties. That is not to say,
however, that declaratory judgment actions are not
possible in larger, more complex, multi-insurer litiga-
tion because declaratory judgment actions can be a
very appropriate procedure in those situations as well.
This is especially true in jurisdictions, like Texas and
the federal court system, where compulsory counter-
claim and liberal joinder of party rules apply. '

Classic forum battles usually
pit inswrer-initinted declavatory
judgment.actions against
indemmity actions filed by
the policyholder.

In light of the insurer’s ability to file declaratory
judgment actions, it is not at all surprising that classic
forum battles usually pit insurer-initiated declaratory
judgment actions against indemnity actions filed by
the policyholder.

Federal Court Application. A perfect example of
a federal appellate court analyzing a forum battle
between .an insurer initiated coverage declaratory
judgment  suit against a suit brought by the policy-
holder_occurred. in Granite State Ins. Co. v. Tandy
C‘orp.,63 There; Granite State first filed a federal dec-
laratory judgment action and its policyholder, Tandy
Corp., filed an indemnity action in a Texas state court
three weeks later. In this case, the federal court exer-
cised its discretion to stay the insurer-initiated litiga-
tion in deference to the indemnity action filed by the
policyholder. In so doing, it analyzed and applied the
common test applied by courts to determine whether
to stgx, abate or dismiss a declaratory judgment ac-
tion.

It is remarkable that application of similar tests has
resulted in such a wide divergence in the court deci-

sions as to when a court should exercise its discretion
to abate or dismiss an insurer initiated declaratory
judgment action. For example, case law authority
exists to support the proposition that it is an abuse of
discretion for a federal court to decline to exercise

* jurisdiction over a declarator% 5judgment action in the

face of a parallel state action.

Important to insurers is the fundamental premise
that although a district court may have discretion
whether to decide a declaratory judgment action, that
court may not dismiss a request for declaratory relief
arbitrari%% “on the basis of whim or personal disincli-
nation.”®° Rather, courts should analyze various fac-
tors to determine whether to decide a declaratory
judgment suit. As stated by the Fifth Circuit:

[Dleclaratory judgment relief may be denied
because of a pending state court proceeding
in which the matters in controversy between
the parties may be litigated, because the dec-
laratory complaint was filed in anticipation
of another suit and is being used for the
purpose of forum shopping, because of pos-
sible inequities in permitting the plaintiff to
gain precedence in time and forum, or be-
cause of inconvenience to the parties or the
witness.5

In Nautilus Insurance Ins. Co. v. Winchester

Homes, Inc.?® the Fourth Circuit held that the decision
to entertain or dismiss-a declaratory judgment depends
on (1) the interest of the state to decide the issues ina

state court; (2) whether the state court forum is more

efficient of the resolution of the issues; (3) whether an
unnecessary entanglement between state and federal
court would result; and (4) “procedural fending”
whether the federal court is being asked to decide a
case that would not otherwise be removable. After
applying these factors, the Fourth Circuit held that the
district court erred in abating the declaratory judgment
action, notwithstanding the pendency of related litiga-
tion in state court.

The Secongl9 Circuit, in Broadview Chem. Corp. v.
Loctite Corp.””_and Continental Cas. Co. v. Coastal
Savings Bank,"" applied a two-prong test to determine
whether a federal court should decline to exercise its
discretion to hear a declaratory judgment action. In
these cases, the Second Circuit held that if the decla-
ratory judgment will (1) clarify and settle legal rela-
tions; and (2) terminate and afford relief from the
uncertainty, insecurity and controversy, then the fed-
eral court should proceed to preside over the declara-
tory judgment action.

A scholarly opinion on whether a federal district
court should exercise its discretion to adjudicate an
insurance declaratory judgment action was recently
authored by retired United States Supreme Court As-
sociate Justice Byron White, sitting by designation on
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apanel of the ,']Iz‘enth Circuit, in State Farm Fire & Cas.
Co. v Mhoon.”* In Mhoon, the Tenth Circuit analyzed
whether the presence of a pending state court action in
which a critical factual issue would be determined
required the federal court to stay and/or abate the
federal declaratory judgment action. After applying

~ the standard Tenth Circuit analysis of whether “a

declaration of rights, under the circumstances, [will]
serve to clarify or settle legal relations in issue [and
whether the declaration of rights will] terminate or

" afford relief from the uncertainty giving rise to the

proceeding,” the Tenth Circuit affirmed the trial
court’s decision to adjudicate the declaratory judg-
ment action.

When coverage litigation is initiated by insurance
companies through the use of declaratory judgment
actions, care must be taken to avoid the use of decep-
tive tactics to gain an advantage in the selection of a
forum. Otherwise, even a first-filed declaratory judg-
ment suit is subject to a stay, abatement or dismissal

" order.

A recent application of the Puritan Fashions rule
was performed by a district court in the Northern
District of Texas in Fidelity Bank v. Mortgage Fund-
ing Corp. of America.”” In that case, the court consid-
ered arguments that the declaratory plaintiff filed an
anticipatory action for the purpose of securing a more
favorable forum. The court acknowledged that the
rule of Puritan Fashions is that “[a]nticipatory suits

are disfavo7rgd because they are an aspect of forum- . -

shopping.””> Nonetheless, a district court still pos-
sesses the “discretion to entertain the disfavored suit
and that the convenience of the parties, or other equi-
table factors, can outweigh the forum-shopping as-
pect.”

On a theoretical level, it is interesting to note that
the propriety of a federal district court’s abstention
from deciding an insurance coverage declaratory judg-
ment action is governed by “one of two different
tests.”’” On the one hand, the decision as to whether
to abstain over a pure declaratory judgment action, the
district court should zalpply9 the rule of Brillhart v.
Excess Ins. Co. of America.”” On the other hand, when
declaratory judgment actions include requests for “co-
ercive relief,” the federal abstention standard set out
in Colorado River Water Conservation District v.
United States  is applicable. In this regard, the
court’s discretion to abstain “is narrowly circum-
scribed by . . . [the district court’s] ‘virtually unflag-
ging obligation to exercise discretion given them.” ”

Consequently, a district court should abstain only in

the “exceptional” case.

. Texas State Court Application. The Texas State
Court appellate case law has addressed some issues of
interest. For example, in Texas Electric Utilities Co.
V. Roc:ha,82 the defendant in a tort action filed a coun-
terclaim for declaratory judgment absolving it of the

same liability at issue in the plaintiff’s case. After the
plaintiff nonsuited its action, the trial court also dis-
missed, over the defendant’s objections, the defen-
dant’s counterclaim for declaratory relief.

Issues pertaining to whether
cevtain pavties ave necessary
and/or indispensable in
declavatory judgwent actions
bave caused considerable
difficulty fov the courts.

In Reyn%les, Shannon, Miller, Blinn, White & Cook
v. Flanary, " the Dallas Court of Appeals considered

~ the procedural issues raised from the filing of a decla-

ratory judgment action seeking,a finding of nonliabil-
ity in a different state court from an action filed by the
other party seeking damages over the same relation-
ship. In this case, the plaintiffs to the initial action for
damages sought the extraordinary remedy of manda-
mus and/or prohibition to prevent the trial judge in the

‘declaratory judgment action from exercising jurisdic-

tion over it. In so doing, the Court of Appeals held
that:

Mandamus relief will not lie, however, to
determine dominant jurisdiction between
two courts when both courts have jurisdiction
to act and neither court is interfering with the
other’s exercise of jurisdiction [citation omit-
ted]. In effect, a party possesses an adequate
remedy by appeal, after a final judgment,
from the second court’s incidental ruling
overruling the plea in abatement. . . . When
‘two courts compete for jurisdiction over the
same parties in the same subject matter, the
party aggrieved by the second court’s-ascer-
tain of jurisdiction, without more, has an
adequate remedy on appeal despite its costs
and delay.®* :

Necessary Parties

Issues pertaining to whether certain parties are
necessary and/or indispensable in declaratory judg-
ment actions have caused considerable difficulty for
the courts. For example, some case law exists for the
proposition that an injured party, seeking a judgment
against the insured, is a necessary, and perhaps even
an indispensable, party in an insgger initiated coverage
declaratory judgment lawsuit.”~ For example, the
Fifth Circuit in Ranger v. United Housing of New
Mexico inferred that Fed. R. Civ. P. 24 might permit
the claimant to intervene in a duty-to-defend declara-
tory judgment action because the claimant might
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“have to coméegld with the stare decisis effect of such
a judgment.”

As is typical in declaratory judgment law, a sepa-
rate line of cases espousing a diametrically opposite
rule has developed as well. For example, the federal
district court in Austin Fireworks, Inc. v. THE Ins.
Co.,87 denied a motion to dismiss a declaratory judg-
ment action on the basis that the injured party was
absent from that suit. In this case, the federal court

rejected as dicta Kansas Supreme Court case law .

authority that the injured third party is anindispensable
party to that declaratory judgment action between
liability. insurer and the insured on the issue of cover-
age for the injured party’s damages, and held that the
injured party was not an “indispensable party” to the
coverage, action between the insured and its liability
insurer.”” - '

In Texas state court, where only issues relating to

the duty to defend are cognizable in a declaratory
judgment proceeding prior to the injured party’s ob-
taining a judgment against the insured, the courts have
held that the injured party has no standing to intervene
* and no right of action against the insurer until a judg-
ment is rendeted against the insured.> In fact, the
~Texas Supreme Court has held that an injured party is
not bound by an agreed judgment of noncoverage
rendered in an action between only the insurer and the
insured.”® The court held that the injured party and the
insured were not in privity with one another for collat-
* eral estoppel purposes:

In the present action, Childress could exer-
cise no control over the declaratory judgment
suit. Their interest were not represented by a
party to the action nor were they successors
in interest to a party. In fact the purpose of
the suit was to work against their interest.”!

Furthermore, the court noted that the Texas Uni-
form Declaratory Judgment Act requires “all persons
shall be made parties who would have or claim any
interest which would be effected by the declaration,
and no declaration shall prejudice the rights of persons
not parties to the proceeding.”

Recovery of Attorneys’ Fees

* Although'therg™is a Federal Déclaratory Judgment

Act,93 and virtually every state has adopted some
version of the Uniform Declaratory. Judgment Act,
issues arise over whether federal courts exercising
diversity jurisdiction shggﬂd apply the federal or the
pertinent state’s statute.”> This can become an issue
with respect to the recovery of attorneys’ fees because
the Federal Declaratory Judgment Act is silent on
attorneys’ fees and the Texas Uniform Declaratory
Judgment Actspecifically provides that “the court may
award costs and reasonable and necessary attorneys’
fees as are equitable and just.”

The availability of attorney’s fees in diversity cases
depends upon state Jaw,” " and this is true in declaratory
judgment actions.”” Cases exploring Erie issues hold
that a right to recover attorney’s fees should be con-
sidered a substantive right and not a procedural de-
tail.”” Thus, it is possible for a federal court to award
attorney’s fees pursuant to the state declaratory judg-
ment act, notwithstanding the absence of an attorney’s
fee provision in the Federal Declaratory Judgment Act.

In Texas, the considerable discretion in the award-
ing of attorney’s fees in declaratory judgment actions
enjoyed by state courts can lead to interesting results.
Pursuant to Tex. Civ. Prac. & Rem. Code ann. §37.009:
“In any proceeding under this chapter, the court may
award costs and reasonable and necessary attorney’s
fees as are equitable and just.” The award of attorney’s
fees is not limited to the plaintiff or to_the party
affirmatively seeking declaratory relief.'® In fact,

case law authority exists in Texas state court to award

fees to the non-preyailing party under the declaratory
judgment statute.

On the one hand, the possibility of recovering fees
is another valid reason motivating an insurance com-
pany to initiate coverage litigation by filing its own
declaratory judgment action. On the other hand, case
law authority exists to support the proposition that a
defendant who successfully defends a declaratory
judgment can TECOVEL its attorneys’ fees from the
declaratory plaintiff. %2

Defensive Measures
Possessed by Insurers to
Combat an Undesired Forum
Selected by the Policyholder

While the filing of a declaratory judgment suit by
an insurer before the insured initiates its own action

certainly is helpful in influencing the forum, it is not -

necessarily conclusive on the forum determination.
For example, federal -courts can, only in unique cir-
cumstances, enjoin common parties from litigating the
same matter in a state court. Also, similar imitations
on comity might allow parallel actions to proceed in
different state court systems. Thus, it is not only pos-
sible to have a race to the courthouse, there may be a
race to judgment as well, which in turn gives rise to
issues of full faith-and credit.

In many situations, the policyholder wins the race
to the courthouse. Also, in some instances insurers
decide not to file competing proceedings. Accord-
ingly, insurers must be aware of the procedures they
can employ defensively to attempt to achieve a more
favorable forum. The article will analyze many of
these procedures by looking at this issue separately
from the standpoint of one or more proceedings filed

to determine a particular coverage issue and single
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coverage actions filed by policyholders. Naturally,
some of these procedures can apply to either situation.

Defensive Forum Baftle
Measures When the Coverage
Issue Is Joined in One or
More Proceeding

Removal

It is quite unusual for an insurance coverage action
to be such that the forum is limited to federal courts
only. Conceivably, an insurance coverage question
could be a supplemental claim to a federal antitrust or
a RICO action that must be litigated in the federal
courts. Much more likely, however, the federal court
jurisdiction over an insurance coverage matter, if it
exists at all, will not be exclusive. This means that state
courts will normally possess concurrent subject matter
jurisdiction over the matter, along with the federal

~ court. Accordingly, insurers must pay particular atten-

tion to the procedural requirements of removal if they
desire to exercise their prerogative, when available, to
have a federal court decide their case, instead of a state
court forum selected by the policyholder.

Timing of Removal. Normally, the Notice of Re--

moval must be filed within 30 days after the defendant
receives, by service or otherwise, a copy of the plain-
tiff’s petition.
the notice must be filed within 30 days after receipt,
by service or otherwise, of the paper that first demon-
strates that the case is removable.

Problems are created in the situation with multiple
defendants. For example, case law authority exists for

the proposition that the time for removal for all defen- .

dants runs from the service on the first defendant to be

served. If the first-served defendant fails to remove -
. the action within the specified period, later-served -

defendants cannot remove the case.

Not surprisingly, there is case law to support a
diametrically opposite rule. For example, in Faulk v.
Superior Industries Int’l, Inc.,1 7 the court, while ac-
knowledging the validity of the “single-date-of-re-
moval rule,” held that “exceptional circumstances
existed to negate the applicability of the single-date-
of-removal rule in the case of a stag%%{ged service on
the various defendants to the action.”

An example of the technical aspects of removal that
can serve as a trap to unwary insurance carriers and
other defendants arises from the time for removal
requirement under 28 U.S.C.A. §1446(b). The basic
language provides that “within thirty days after receipt
by defendant, through service or otherwise, of a copy
of the initial pleading,” a notice of removal must be
filed. A split in the federal courts has developed as to
whether the thirty day removal period begins-upon

 receipt of service of the pleading or whether receipt of

If the case is not initially removable, -

a courtesy copy of the pleading prior to service triggers
the running of the thirty-day time period. g

Very recently, a Texas federal court considered
whether receipt of a copy of a petition “through service
or otherwise,” gave rise to the waiver of the right to
remove the case to federal court when the defendant
sought removal more than 30 days after receiving a
courtesy copy of the pleading but within 30 days of
receiving formal service of the pleading.11 In this
case, the court, while recognizing the split of authority,
adopted the “receipt’” rule and held that the defendant’s
atternpted removal was untimely and accordingly re-
manded the case to state court.' !

Accordingly, defendant insurance carriers in fed-
eral jurisdictions that have adopted the “receipt rule”
or have not decided this issue or have inconsistent
decisions (i.e., the Ninth Circuit) are well advised not
to take any chances and remove the case to federal
court within thirty days upon receipt of the initial
pleading. This could lead to the bizarre practice of a
defendant removing a case to federal court, even prior
to it being properly served with the initial pleading.

Diversity Jurisdiction. Although it is said that the
historical justification for federal diversity jurisdiction
is obscure—and this is undoubtedly true—the consen-

-sus is that diversity has existed and exists to provide a

neutral forum for out-of-staters against perceived local
bias by state courts.

This principle is as important today as it was 200
years ago and holds true with respect to certain state
court actions filed by policyholders against insurance
carriers. ’ ‘

Diversity jurisdiction is often available in insur-
ance coverage litigation matters. This is especially
true in situations involving a small number of insur-
ance companies because it is not unusual that the.
insurance company defendants’ principal places of
business and states of incorporation are different than

- the citizenship of the policyholder plaintiff. The re-

moval requirements are set out in 28 U.S.C.A.
§1441(b). They are very technical and considerable
care must be used to make sure compliance with the
requirements are satisfied.

An interesting case analyzing the issue of what state
or states are implicated for determining whether diver-
sity jurisdiction exists when a defendant is an unincor-
porated association of a group of underwriters is Ro3y 1
Ins. Co. of America v. Quinn-L Capital Corp., 154
which the Fifth Circuit held that diversity jurisdiction
existed even though the attorney-in-fact for the unin-

'corporated underwriters’ association, himself, was

non-diverse. Since all of the underwriters were citizens
of diverse states, th? Fifth Circuit held that diversity
jurisdiction existed.

Federal Question Jurisdiction. Removal to fed-
eral court on the basis of federal question jurisdiction
under 28 U.S.C.A. §1441(b) frequently occurs in
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health insurance coverage litigation involving policies
governed by the Employee Retirement Income Act of
1974,1 15 (ERISA). Inessence, ERISA recharacterizes
state law claims into federal claims and thus the cor-
responding actions can be removed to federal court. 16

Fraudulent Joinder. It used to be next to impossi- -

ble for an insurance company to remove a case, filed
in state court on the groutids that one of the partiesto
the suit was fraudulently joined to destroy diversity
jurisdiction. In 1990, however, the Fifth Circuit in
Carriare v. Sears, Roebuck & Co.”"' made it a little
easier for insurance carriers and other defendants to
remove state court lawsuits to federal courts in the
Fifth Circuit on the grounds that a party was added for

the sole purpose of destroying federal court jurisdic- -

tion. As it now stands, the insurance company does
not have to prove that the policyholder possessed
actual fraudulent intent in.adding the non-diverse

- straw party to the lawsuit. . Rather, if the insurance
carrier can show that it is legally impossible for the
plaintiff to prevail against the straw party, in other
words no legal basis for having that party in the law-
suit, then the federal courts are now permitting the
insurance company to remove the case to federal co
on a fraudulent joinder theory. :

For insurers in Texas litigation, a new trend is
developing whereby federal courts are allowing re-
moval of state court insurance litigation to federal
court on the grounds that a party, often an agent or
-adjuster, was_fraudulently joined to destroy diversity
jurisdiction. : '

_Foreign Sovereign Jurisdiction. Congress enacted
the Foreign Sovereign Immunities Act of 1976 (FSIA)
to provide access to the federal courts for the resolution
of ordinary legal disputes involving foreign sover-

‘eigns. “* Prior to enactment of the FSIA, the United:

States granted virtually absolute immunity to foreil%rzn

sovereigns for any liability suits in this country.

" The intent of Congress in passing the FSIA “was to
allow for a uniform body of law concer%ing foreign
states to emerge in the federal courts.” * The FSIA

- generally grants foreign states immunity from jurisdic-
tion of United States courts, but delineates certain
exceptions to prevent a foreign state from invoking
foreign sovereignty as an absolute defense. '

. The Remaval Statute. The removal statute pro-
vides for the removal of any civil action brought in
state court against any entity qualifying as a “foreign
state” under the FSIA:

Any civil action brought in a State court
against a foreign state as defined in section
1603(a) of this title may be removed by the.
foreign state to the district court of the United
States for the district and division embracing
the place where such action is pending. Upon
removal the action shall be tried by the court
-without jury. Where removal is based upon

this subsection, the time limitations of sec-
tion 1446(b) of this chapter mZa;' be enlarged
at any time for cause shown.!

The FSIA defines a “foreign state” as follows:

(a) A “foreign state”, except as used in sec-
tion 1608 of this title, includes a political
subdivision of a foreign state or an agency or
instrumentality of a foreign state as defined
in subsection (b).

(b) An “agency or instrumentality of a for-
eign state” means any entity

(1) which is a separate legal person, corpo-
rate or otherwise, and

(2) which is an organ of a foreign state or
political subdivision thereof, or a majority
of whose shares or other ownership interest
is owned by a foreign state or political
subdivision thereof, and

(3) which is neither a citizen of a State of
the United States as defined in section
1332(c) and (d) of this title, nor created
under the laws of any third country.'?®

Foreign Sovereign Jurisdiction as Grounds for Re-
moval of Insurance Coverage Lawsuits. With the re-

-cent explosion of massive coverage litigation

involving insurers, reinsurers and retrocessionaires lo-
cated in other countries, many insurers are seeking to
invoke foreign sovereign jurisdiction as a vehicle to
remove the coverage lawsuit to a more favorable fed-
eral forum.

In Moore, the court noted that one of the foreign
carriers failed to provide sufficient evidence to estag-
lish its status as a “foreign state” under the FSIA.'%8
Therefore, it is important to remember that removals
based on foreign sovereign jurisdiction should be ac-
companied by proper affidavits from appropriate per-
sonnel within the foreign entity that adequately
establishes the entity’s status as a “foreign state” under
§1603. '

Federal courts utilize a strict approach in analyzing
removal of insurance coverage lawsuits based on for-
eign sovereign jurisdiction, In Fabe v. Aneco Reinsur-
ance Underwriting, Ltd.,”” a Bermuda liquidator
sought to remove an action against various reinsurance
companies on the grounds that the liquidator qualified
as an agency or instrumentality of a “foreign state”
under §1603. The plaintiff sought to remand the law-
suit to state court contending that the insolvent Ber-
muda reinsurer did not qualify as an agency or
instrumentality of Bermuda. The court held that the

liquidator, charged with vindicating the interests and

public policy of Bermuda, qualified as an agency or

insu‘umentali%oof the country and denied the plain-

tiff’s motion.
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-tion.
. carriérs to invoke 28 U.S.C.A. §1332(a)(3) granting

A recent example of a successful invocation of
foreign sovereign jurisdiction as grounds for removal
is Missouri Pacific Railroad Co., v: Aetna Casualty &
Surety Co., et al:'>' (MOPAC). In the MOPAC law-

suit, the policyholder filed suit in Texas state court for,

among other things, a declaration that the general
liability carriers of its predecessor-in-interest owed
coverage for certain environmental liabilities. Three

entities, subscribing to one or more policies that the

policyholder placed in issue, removed the case to
federal court on the grounds that they each qualified
as a “foreign state” under §1603. This was so even
though the policyholder did not specifically name

-these foreign sovereign entities as defendants in the

lawsuit. Rather, the removing foreign sovereigns
qualified as “Doe” defendants. The policyholder sub-
sequently filed a motion to remand on the principal
contention that the remaining foreign sovereign enti-
ties could not remove the lawsuit to federal court
because these parties were not expressly named as
defendants in the lawsuit; therefore, they technically
were not parties to the action. Initially noting that
three entities qualified as “foreign states” within the
meaning of §§1603(a) and 1441(d), Dallas federal
Jjudge Sidney Fitzwater held that the removing entities

- were real parties sued by descriptive or fictitious

names; therefore, they could remove the action pursu-
ant to §1441(d). Accordingly, the policyholder’s mo-
tion to remand was denied.

Alienage Jurisdiction. When a state court cover-
age litigation involves a foreign insurance company,
removal based on alienage jurisdiction " should be
considered by the insurance carriers. This type of
federal court jurisdiction should always exist if a for-
eign 1i:%surer is the only party to the coverage litiga-

Nonetheléss, it is.also possible for insurance

federal courts jurisdiction in suits between “citizens of

different States and in which citizens or subjects of a

foreign state are additional parties” in-cases involving
multiple insurance company defendants.

Transferring Venue

The federal court system has a very useful proce-
dure that allows actions to be transferred if another
federal court is a more appropriate venue. Two federal
statutes are relevant. First, under 28 U.S.C.A.
§1404(a): : :

For the convenience of parties and witnesses,
in the interest of justice, a district court may
transfer any civil action to any other district
or division where it might have been brought.

Also, under 28 U.S.C.A. §1406(a):

The district court of a district in which is filed
a case laying venue in the wrong division or
district shall dismiss, or if it be in the interest

of justice, transfer such case to any district or
division in which it could have been brought.

Although some state court systems likewise have
convenience based venue transfer statutes, Texas does
not. The Texas method of transferring venue exists
pursuant to Tex. R. Civ. P. 86-88 and it is a due order
pleading, so it must be filed at or before the Answer.
Otherwise, the Motion to Transfer Venue will be void
and venue will be set in the county where the suit was
filed. For this reason, insurance carriers as defendants
in Texas coverage litigation should dlways be prepared
to coordinate with other defendants to collectively file
Motions to Transfer Venue, if there is not a legitimate
basis for the policyholder’s choice of venue at the
filing of the suit. Accordingly, great care must go into
the Motion to Transfer Venue practice in Texas state
court system, especially in multi-defendant cases like
so many of the larger coverage actions.

Forum Non Conveniens

A typical motion filed by insurers in insurance
coverage litigation to obtain an abatement or dismissal
is based on the doctrine of forum non conveniens.
Indeed, a motion to dismiss or stay based on forum non
conveniens can be filed regardless of whether a com-
peting lawsuit is also on file.. Under federal practice,
there is great interplay between the doctrine of forum
nonlggnvéniens and the federal venue transfer stat-
ute.”” The seminal United States Supreme Court case
on the forum non conveniens doctrine is Gulf 0il Co.
v. Gilbert.'®’ The factors to be considered serve both.
private and public interests and they include:

That an alternative forum be available in
which the defendant is amenable to service
of process; however, this requirement.can be
satisfied by a defendant’s agreement to the
jurisdiction of the alternative forum!3,

Where the parties and witnesses reside;
Ability to compel witnesses’ attendance;
Comparative costs of the available venues;
Discovery and access to evidence;

Ability to enforce a judgment;

Relative burdens on the subject courts;

Policy factors in determining the matter;

YV V V V V V V Vv

Avoiding unnecessary choice of law deci-
sions; and
“All other practical problems that make trial

of a case easy, expeditious and inexpen-
sive.”13?

v

The moving party bears the burden with respect to
a forum non conveniens motion. As the Fifth Circuit
has said: .
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"is filed before the state suit.

Where the action has been filed by a U.S.
citizen, defendant has a very heavy burden to
satisfy ... because granting the motion denies
the citizen access to courts in his or her own
country. Butevenacitizen’s choice of forum
may be disturbed in an appropriate case.!®0

Most states also recognize a forum non conveniens
practice. In Sarieddine v. Moussak, ! the court held
that the Gulf Oil Co. v. Gilbert factors should be

..addressed and applied in determining whether a par-

ticular action should be stayed or dismissed on the
basis that the Texas forum is not convenient.

Defensive Forum Battle
Measures While Other
Coverage Suits Are Pending

Injunctions

Perhaps one of the most problematic features of a
federal declaratory judgment insurance coverage suit
is encountered when one of the litigants files a com-

‘ .petmg action on the same coverage issue in state court.

Sometimes, the pohcyholder may be able to proceed

at a more rapid pace in the state action, much to the
_chagrin of the insurer/federal plaintiff.-

Anti-Injunction Act. The insurer/federal plain-

tiff’s impulse to seek an injunction of the state action
may or may not prove successful. The federal anti-in-
junction statute provides:

A court of the United States may not grant an
injunction to stay proceedings in a State court
except as expressly authorized by Act of
Congress, or where necessary in aid of its
jurisdiction, or to protect or effectuate its
judgments.!4?

Arecent federal case analyzing the issue of whether
a federal court can enjoin parties from litigating a
parallel and competing case in a state court is Royal
Ins. Co. of America v. Quinn-L Capital Corp. 143 One

‘of the procedural issues addressed by the Fifth Circuit

was whether the federal anti-injunction act prohibits a
federal district court from enjoining ongoing litigation
of the same coverage issue in a state court. Impor-

tantly, in Rayal v. Quinn-L, the insurer filed a declara-

tory judgment action seeking an anti-suit injunction
before any state court proceedings began.

Overall, there is a split between the circuits;
wherein three circuits have adopted the rule that the
Anti-Injunction Act does not apply if the federal suit
On the other hand, two
circuits take the position that the Anti-Injunction Act
applies, r 1%ardless of whether the federal actlon was

first filed.

In Royal v. Quinn-L, the insurer had already ob-

. tained a declaratory judgment from a federal district

court that it did not owe either a duty to defend or
indemnify its policyholder in what was essentially a
suit by group of investors against the manager of their
money. After some interesting procedural maneuver-
ing, the investors obtained a $741 million default
judgment against the policyholder in a Texas state
court. . Next, the policyholder assigned its rights

against the insurer to the judgment creditor investors..
Immediately thereafter, the investors filed suit against -

the insurer in a Cameron County state court seeking
coverage and bad faith damagels with respect to the
$741 million, default judgment. As the Fifth Cir-
cuit:

The Cameron County litigation proceeded at
an accelerated pace. The day after suit was
filed—Dbefore Royal had even been served—
the trial court set a trial date of December 10
[i.e., 90 days thereafter].'#’

The insurer responded by seeking a preliminary
injunction, which the federal district court granted,

. against the Cameron County litigation. The Fifth Cir-

cuit affirmed the district court’s injunction of the in-
vestor’s contractual claims against- the insurer based
on the “relitigation exception” to the Anti-Injunction
Act. ™ Nonetheless, the Fifth Circuit reversed the
district court’s 1n_]unct10n preventing the investor’s
claims against the insurer based on the insurer’s post-
declaratory judgment conduct. The Fifth Circuit ruled
that the “aid of jurisdiction” exception to the Anti-In-
junction Act did not apply in these circumstances.

Civil Justice Reform Act Implications. Sl1g5mﬁ-

“cantly, the Civil Justice Reform Act (CJRA)

aimed at reducing expense and delay in the civil JllSthC
system. Accordingly, there may be tension between

~.the new CJRA and the anti-injunction statute that

would appear to indicate that federal court injunctions
of parallel state court proceedings will be easier to
come by than before. Basically, the CJRA requires
certain United States District Courts to implement “a
civil justice expense and delay reduction plan” to
“facilitate deliberate adjudication of civil cases on the
merits, monitor discovery, improve litigation manage-
ment, and ensure just, speedy, and inexpensive resolu-
tions to civil disputes.” The relationship between the

CJRA and the anti-injunction statute is analogous to

the CJRA’s preemptive relationship to the Federal
Rules of Civil Procedure. At least one district court
has noted:

The academic community is virtually unani-
mous in its opinion that the Civil Justice
Reform Act of 1990 supersedes the Rules
Enabling Act. In other words, whatever we
provide here trumps the Federal Rules of
Civil Procedure.!%!

Like the Federal Rules, the anti-injunction statute

- is procedural in nature and has the potential to conflict
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with the policies underlying the CJRA. District courts
which hold that the CJRA preempts the Federal Rules
to the extent the rules are inconsistent with Congres-
sional intent to reduce litigation costs, may be forced
to preempt other procedural statutes, including the
anti-injunction statute, under this same rationale.

Prior to the enactment of the CJRA, cost and delay
concerns could not be considered by judges in deci-
sions concerning the procedure of a case. However,
these factors are the very foundation of the CIRA. By
analogy, some courts are especially sensitive to the

cost and delay involved when determining whether to.

grant nonsuits. In Jordan v. State Farm Mutual Auto.
Ins. Co.,">% the court denied the plaintiff’s motion to
dismiss without prejudice on the basis that granting
such a motion would expose the defendant to actions
for indemnity or centribution and defending against
other defendants. The court noted that the defendant
would suffer legal prejudice, as well as much addi-
tional expense and delay in the resolution of the dis-
pute, if the plaintiff were permitted to dismiss her
cause of action at such a late date;

. The court also considered cost and delay when it
refused to grant a nonsuit in Wood v, Borden, Inc.
The Wood court specifically found that the plaintiffs
were aware of the existence of a non-diverse defendant
several months prior to ﬁlmg their motion to dismiss,

 forsaking an opportunity to join this defendant when

the court granted a 30-day period of leave to join
additional parties. The court found that permitting
dismissal at such a late stage in the litigation would

_unduly prejudice the defendant and result in unneces-
_sary duplication of expense and delay in contravention

of the Eastern District of Texas’s Civil Justice Expense
and Delay Reduction Plan.

Moreover, the CJRA’s policy does not permanently
replace the concerns of the anti-injunction act. In-
stead, the legislative history articulates Congress’s
position that this cost and delay reduction plan is
experimental. Because the CIRA is an experiment, it
temporarily gives courts the power to implement ex-
pense and delay reduction programs that override other
federal procedural rules and statutes. Thus, the tem-
porary nature of the CJRA is a justification for allow-
ing the preemption of the anti-injunction statute.

The CJRA may also qualify as an exception to the

- anti-injunction statute. The criteria for exceptions to

28 U.S.C.A. §2283 was outlined by the Supreme Court
in Mitchum v. Foster:

In the first place, it is evident that, in order to
qualify under the “éxpressly authorized” ex-
ception .of the anti-injunction statute, a fed-
eral law need not contain an express
reference to that statute. . . . Secondly, a
federal law need not expressly authorize an
injunction of a state court proceeding in order
to qualify as an exception. . . . Thirdly, it is

clear that, . . . an Act of Congress must have
created a specific and uniquely federal right
or remedy, enforceable in a federal court of
equity, that could be frustrated if the federal
court were not emPowered to enjoin in a state
court proceeding.'

Thus, it is insignificant that the CJR A neither refers
to the anti-injunction statute nor expressly authorizes
injunctions of state court proceedings. Instead, the
focus of the CJRA is on the third criterion. These
principles were applied in Martifiez-v. Deaf Smith
County Grain Processors. The Court held that the
Fair Labor Standards Act (FLSA), which created a
cause of action for employees who are retaliated

. X 156
against for filing a complaint, " could only, be en-
forced by enjoining a state court proceeding.””’ Al-
though the decision was also based on the fact that
federal law preempted state law in the area of labor, it
is important because of its policy against retaliatory
actions in state court. This policy also may be appli-
cable in cases where a coverage action filed by policy-
holders in state court is in retaliation to the insurer’s
federal court declaratory judgment coverage action.

The CJRA creates a unique federal right in districts
that have enacted expense and delay reduction plans—
that guarantees litigants sincere efforts by those courts
to reduce litigation costs. In many cases, this federal
right will be frustrated if the state court coverage action
filed by the policyholder is not enjoined. Litigants in
cases with reduced discovery may be prejudiced by
increased discovery costs, while congressional intent
to reduce litigation costs is mocked if the state court
proceeding is permitted to continue.

Texas State Court Applications. In Admiral I, 1
Co. v. Atchison, Topeka & Santa Fe Railway Co.,
Santa Fe filed a coverage lawsuit seekmg, among other
things, indemnity from its several insurance carriers
for a $350 million settlement that Santa Fe paid in the -
ETSI Pipeline Project and Energy Transportation Sys-

tems, Inc. v. Burlington-Northern, Inc. lawsuit.

Within three weeks of that suit filing, one of the
insurers filed a declaratory judgment lawsuit in Illinois
state court on the coverage issues. Afterthe Texas trial
court enjoined all of the insurers from litigating the
Illinois suit, or from commencing any other action on
the same claim, several of the insurers took recourse
in the Texas state court appellate system. Inresponse,
the Fort Worth Court of Appeals, upheld the trial
court’s injunction, which precluded the parties from
litigating the Illinois declaratory judgment suit. The
court held:

We believe the number of parties to the action
underlying this appeal is a legitimate basis for
granting the injunction. The Texas trial court
faced the very real possibility that suit involv-
ing mirror image claims between Santa Fe
and its insurers could spring up in an unde-
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termined number of forums if no anti-suit
injunction was issued. . . . While there are no
precise guidelines for determining the appro-
priateness of an anti-suit injunction or for
deciding when comity should be invoked, we
find the totality of the circumstances shown
in the record compelled the issuance of an
injunction in this case to prevent an irrepara-
ble miscarriage of justice and otherwise in-
evitable havoc within the judicial system.'*®

International Situations. In light of the interna-
tional aspects to insurance, it is possible for forum
battles to arise in which courts of different countries
clash with one another over the power to adjudicate a
dispute. For example, 12 Allendale Mut. Ins. Co. v.
Bull Data Systems, Inc.,'® the Seventh Circuit upheld
a preliminary injunction that enjoined an American
subsidiary of a French corporation from litigating a
coverage action in French courts. Similarly, the Privy
Council of the English House of Lords considered the
issues raised by simultaneous proceedings over the

- same product liability disl%lfte in Texas state court and

in the courts of Brunei. Here, the Privy Council
granted an injunction that prevented the parties in-

. volved in the litigation arising from the helicopter
‘crash from simultaneously litigating the case in Texas

state courts.

Motions to Stay, Abate or Dismiss
Perhaps the most fundamental motions in almost

every forum battle seek stay, abatement or dismissal:

orders. Indeed many of the procedures explored above
‘are pursued to obtain a stay, abatement or dismissal of
a competing lawsuit, so that the action in the desired
forum can proceed without the irritation and interfer-
ence of another suit on the same issue being litigated

- simultaneously. Basically, motions to stay, abate or

dismiss attempt to convince a trial court to exercise its
discretion and defer the resolution of the coverage
issues to another court.

While many esoteric areas are argued (i.e., absten-
tion, comity and full faith and credit) in advancing or
defending motions to stay, abate or dismiss, the factor
of which party first filed a lawsuit is always considered
by the trial court. However, the issue of which party
won the race to the courthouse is often not outcome
determinative by itself.

For example, in forum battles involving different
Texas state courts litigating the same issue, the second
court should abate its case pending the outcome of the
first filed action and the first filed action should decide
any clai6ms of defendant as compulsory counter-
claims.'®* A problem arises because a court’s deci-
sion on whether to abate a case is not immediately
reviewable by an appegate court through the writ of
mandamus procedure.1 3 Consequently, a Texas state
court trial judge’s decision to stay, abate or dismiss a
case, even if erroneous, will not in most cases be
reviewable until the entire case is resolved. By that
time, the issues will already have been decided in the
other case.

Conclusion

From the insurers’ perspective, great care must go
into the manner in which the insurer tries to influence
thé forum. There is no question. that filing the first
lawsuit that joins the coverage issues is very signifi-
cant. However, there are other important factors as
well. As a practical matter, the insurance company
that can demonstrate more logical reasons why its
desired forum should proceed will be in the best posi-
tion to prevail in the forum battle.
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